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INTRODUCTION AND OVERVIEW


It is the supervisor’s responsibility to ensure that the rules of the workplace are observed at all times and that employees conduct themselves in a professional manner.  When accepted standards of conduct are breached, the supervisor, through the appointing authority, must take consistent progressive disciplinary action in an effort to modify the employee’s behavior.  This simply means that the least severe form of disciplinary action is applied for initial rule infractions (i.e., first occasion of AWOL – written reprimand) and that the penalty is increased commensurately for the commission of the same offense in the future (i.e., second occasion of AWOL – suspension for a minimum of one day).  Each supervisor should be familiar with the DHMH and agency rules, regulations, and policies as well as those of the Office of Personnel Services and Benefits (OPSB) and policies that are applicable to his/her unit and must ensure that his subordinate employees are acquainted with and understand how the rules, regulations and policies affect their jobs.  Whenever a supervisor has a question regarding the interpretation or application of any rules, regulations, or policies, he/she should contact the agency Personnel Officer or the Department’s Employee Relations Unit for assistance.


Beyond the counseling of employees in areas of concern, the State Personnel and Pensions Article, Title 11, provides the following disciplinary actions for use by supervisors, through their appointing authority:



Reprimand



Annual Leave Forfeiture (up to 15 days of employee’s accrued annual leave)



Suspension without pay



Denial of Annual Pay Increase



Involuntary Demotion



Termination (on or off probation).


The supervisor should provide a work environment that is conducive to the resolution of employee grievances at the lowest possible organizational level so as to avoid situations that may negatively affect employee morale and effectiveness, and thus ultimately affect the quality of services provided to the public by the agency.  Most employees will abide by the rules and perform their duties in a cooperative and efficient manner.  However, when a violation is suspected, it is the appointing authority’s or appointing authority designee’s duty to investigate the situation thoroughly. This includes meeting with the employee who is the subject of the investigation, considering mitigating circumstances, and evaluating the findings of the investigation.  The appointing authority or designee then must decide what, if any, disciplinary action will be taken.  The appointing authority or designee must keep in mind the time limits for imposing various disciplinary actions.  As soon as an infraction is discovered, the Personnel Office or the Employee Relations Unit should be notified to provide assistance in the investigation and finalizing the action. 

COUNSELING


Counseling may be oral or written.  Oral and written counseling are not considered to be disciplinary actions and are not grievable.

Written Counseling


A written counseling memorandum is an instructional communication and is not a disciplinary action.  It is a management tool that may be useful in situations where a work performance or conduct deficiency is demonstrated.  It should consist of a clear statement 

of directions to the employee regarding some facet of his work assignment and management’s expectations for the future.  A well written counseling memorandum serves as a teaching tool as well as documentation of the supervisor’s efforts to aid the employee in improving work performance.  Under certain circumstances, it may warn of possible future disciplinary action if improvement is not made.  The written counseling should be placed in the employee’s personnel file.


Written counseling memoranda may not be grieved.  The employee may, however, submit a written response to the counseling within five (5) days of its receipt.   The response is attached to the counseling memorandum and placed in the employee’s personnel file.

DISCIPLINARY ACTIONS


The types of disciplinary actions that may be taken against an employee are listed in The Annotated Code of Maryland State Personnel and Pensions Article, §11-104, and are enumerated on Page 2 of these guidelines.  Each of the actions are explained in detail below.  If a disciplinary action is taken against an employee for an infraction, another disciplinary action may not be imposed against that employee for that same infraction, unless additional information is made known to the supervisor after the first disciplinary action was taken.  

Before taking any of the disciplinary actions listed below, the appointing authority or designee must do the following:

1. Investigate the alleged misconduct.

2. Meet with the employee (give the employee the opportunity to have union representation per their collective bargaining agreement)

3. Consider any mitigating circumstances.

4. Determine the appropriate disciplinary action, if any, to be imposed.

5. Give the employee a written notice of the disciplinary action to be taken and the employee’s appeal rights (use the Notice of Disciplinary Action – MS-4A).

Written Reprimand


Written reprimands are the lowest level of disciplinary actions that can be taken and are initiated by the supervisor, through the appointing authority, in response to an employee infraction.  Reprimands must be issued within 30 calendar days of knowledge of the alleged infraction.  They may be issued based on the severity of an infraction or because the employee has failed to modify his behavior as a result of written counseling memoranda.  Before issuing a written reprimand, the appointing authority or designee must meet with the employee and consider any mitigating circumstances.  Once this is done, if a reprimand is still warranted, it must be written and sent to the Personnel Office.  The Personnel Office will then complete the official Notice of Disciplinary Action (MS-4A), [Appendix A] which must be signed by the appointing authority or his/her designee.  


In addition to the requirements listed above, the letter of reprimand should include the following:

1. A copy of the Notice of Disciplinary

Action form must be given to the employee.  The original is

kept in the employee’s personnel file.  The Notice of Disciplinary


Action form must be signed by the appointing authority or his/her designee.

2. The employee’s appeal rights are noted on the Notice of Disciplinary
Action form.  If the employee expresses an interest in filing an appeal

of the disciplinary action, he should be referred to the agency personnel

officer or the Department’s Employee Relations Unit for assistance.

(See Appendix A for Notice of Disciplinary Action form).

FORFEITURE OF LEAVE:


State Personnel and Pensions Article, §11-104(2), permits an appointing authority to take disciplinary action in the form of forfeiting up to (15) work days of an employee’s accrued annual leave per occurrence.  Appointing authorities may wish to use this type of discipline in lieu of suspending an employee without pay.  An appointing authority may find that an employee’s misconduct is serious enough to suspend, but does not want to lose the employee’s services during the period of a suspension.  In such a case, an appointing authority may opt to discipline the employee by having him/her forfeit accrued annual leave.


A Forfeiture of Leave must be imposed within 30 days of an appointing authority acquiring knowledge of the employee’s misconduct.  Before disciplining the employee in this manner, the appointing authority or designee must meet with the employee and consider any mitigating circumstances.  A Notice of Disciplinary Action form (MS-4A) must be completed and signed by the appointing authority or designee. A copy of the Notice of Disciplinary Action form (MS-4A) must be given to the employee prior to imposition of the discipline (i.e., prior to the forfeiture of leave).  The Notice must inform the employee of the type of discipline being taken, the amount of leave being forfeited, and appeal rights.

Disciplinary Suspension without Pay

Appointing authorities, or their designees, may impose disciplinary suspensions without pay because of employee misconduct, negligence, inefficiency, insubordination, or other conduct or performance related reasons.


State Personnel and Pensions Article, §11-106 requires that a suspension begin not later than five (5) working days after the close of the employee’s next shift following the date that the appointing authority acquires knowledge of the alleged infraction.  Saturdays, Sundays, legal holidays, and employee leave days are excluded from the calculation of the five (5) working days for imposing a disciplinary suspension.  If an employee is compensatory time eligible (FLSA exempt), the suspension must begin on a Wednesday and be imposed for a minimum of five working days or multiples of five working days.  Failure to suspend an employee within the time limits will result in the rescission of the suspension.


As with all other disciplinary actions mentioned, it is a legal requirement that a thorough investigation with documentation be conducted prior to recommendation of a suspension.  The supervisor should contact the agency’s Personnel Office or the Department’s Employee Relations Unit as soon as possible after becoming aware of an offense that may require discipline.  In addition, the appointing authority or designee must meet with the employee and consider any mitigating circumstances.  Once it is determined that suspension is the appropriate action, the length of the suspension can vary according to the severity of the offense (FLSA exempt employees must be suspended for a minimum of five (5) work days or multiples of five (5) work days) and if there is a specific policy that governs disciplinary actions for that type of infraction (i.e. AWOL policy). For certain types of serious infractions such as misconduct, some insubordination, verbal and physical assaults, or patient abuse, a lengthy suspension may be appropriate.  


In keeping with progressive discipline, if a suspension fails to correct the behavior, additional suspensions of greater length may be necessary.  As a general rule, the following order of suspension lengths for similar types of infractions (such as:  attendance, lateness, AWOLS, and some insubordination) is recommended:  1, 3, 5,10 and 15 days.  For FLSA exempt employees that progression is 5, 10, 15 and 20 days, and it must begin on a Wednesday (beginning of pay period).

Procedure:

Suspensions must be prepared on the Notice of Disciplinary Action (MS-4A) form with the appropriate box checked on the form (see attached Notice of Disciplinary Action form (MS-4A) under Appendix A).  The form must be signed by the appointing authority or designee.  A copy of the Form also must be given to the employee prior to the suspension being imposed.  The employee’s copy of the suspension form should be hand delivered with a note made of the date of delivery.  If mailed to the employee, it must be sent both regular and certified, return receipt requested.  Note, however, the suspension cannot begin until the employee receives the form.  A copy will also be sent from your Personnel Office to the Office of Personnel Services and Benefits.  The employee’s time limits for appeal begin on the date of his/her receipt of the notice of suspension.

Denial of Annual Pay Increase:

The authority to deny an annual pay increase is established in the State Personnel and Pensions Article, §11-104(5).  The denial of an employee’s annual pay increase is a severe form of disciplinary action that is generally associated with a period of poor job performance, which can be documented by counseling, reprimands, suspensions, or on the employee’s performance appraisal (PEP).  The general principle behind its use is that an employee should not be enriched by virtue of his receipt of an automatic annual pay increase for a period of time during which his/her service was deemed to be unsatisfactory.  Its effectiveness is limited.  It is to be considered only one step in the disciplinary process and should only be taken when other less severe measures such as reprimands, suspensions, and leave forfeiture have proven unsuccessful in bringing about the desired correction.  The denial of an annual pay increase must be taken within 30 calendar days of knowledge of the reason for the denial.


The Annotated Code of Maryland §8-107 requires that an employee who receives a below standard PEP must receive a denial of increment.  Management is still required to follow all of the steps for disciplining an employee.


It should be noted that if after review of the record at some time in the future, management finds that the employee’s work performance has improved as a result of the action; management has the discretion to request that the annual salary increase is restored.


As a denial of an annual pay increase is considered discipline, an appointing authority must investigate, meet with the employee, consider mitigating circumstances, determine that denial of annual pay increase is appropriate, and notify the employee of the action via the Notice of Disciplinary Action form (MS-4A) (see Appendix A) of his/her appeal rights.  All these steps must be taken prior to denial of the annual pay increase.  The denial must also be on the prescribed DBM form (MS-5) (see Appendix B).

Demotion:

Demotion is covered in two areas under the State Personnel and Pensions Article.  Disciplinary demotion, covered under §11-104(5), is the transfer of an employee, without his/her consent, from a given classification to another classification for which a lower maximum rate of compensation is prescribed.  This action may be appropriate in cases where an employee demonstrates an inability to perform the duties of his/her position, but has demonstrated in the past that he/she is capable of functioning satisfactorily at a lower level, or is likely to function satisfactorily at a lower level.  Factors which should be considered in making such an evaluation include the employee’s length of service, previous disciplinary records, training received, and length of time in his/her current position.  Disciplinary demotion may also be considered in cases where the employee’s record indicates that an intermediate step is warranted prior to termination from State service.  This generally applies to situations involving continuing unsatisfactory work habits or poor attendance.  The supervisor is reminded that as demotion is considered to be one of the most severe forms of corrective action that may be taken, thorough documentation must be available to support the recommendation, including evidence of progressive discipline, if applicable.  The amount of documentation necessary for a disciplinary demotion is the same required for a termination.


As in all disciplinary actions previously mentioned, demotion under (11-104 (5) may be taken only after an appointing authority investigates the matter, meets with the employee, considers mitigating circumstances, determines demotion to be the appropriate discipline, and gives the employee a copy of his appeal rights in writing (appeal rights are included on Notice of Disciplinary Action form (MS-4A) (see Appendix A).  Disciplinary demotion must take place within 30 calendar days of gaining knowledge of the reason for the demotion.


Demotion may also be appropriate as allowed for under §11-304 of the Annotated Code of Maryland Personnel and Pensions Article.  Under this provision, employees on probation following a promotion or reinstatement to a position in the skilled service or professional service, may be demoted if the appointing authority deems the employee to be unable or unwilling to satisfactorily perform the duties or responsibilities of the position.  Prior to demoting the employee, management can send the employee back to their previous position, even if it is in another state agency.  This provision does not apply to probationary employees in the management service.

Termination

Termination

The Annotated Code of Maryland Personnel and Pensions, §7, allows an appointing authority, with the prior approval of the Secretary of the Department of Health and Mental Hygiene (Head of Principal Unit), to terminate an employee from his position in the skilled and professional service with the Department.  The termination may be “without prejudice”, which means the employee can be given an opportunity to seek employment elsewhere outside the Department of Health and Mental Hygiene.  However, if an appointing authority finds the employee’s actions are so egregious that the employee does not merit employment anywhere within State service, the termination may be “with prejudice”.  Terminations from State service must be implemented within 30 calendar days of the appointing authority’s gaining knowledge of the infraction for which the employee is being terminated.


Termination is the most serious action that can be taken against an employee by management, and can only be done for cause.  If an employee is being

terminated for the “cause” of incompetence and inefficiency, it should be considered only if prior efforts at behavior modification through counseling, reprimands, suspensions, or forfeiture of leave, have proven insufficient to correct the work performance deficiency.



In accordance with §11-105 of the State Personnel and Pensions Article, there are “causes” where an appointing authority, without any progressive discipline, should automatically terminate employment.  These include the following:

1. Intentional conduct, without justification, that seriously injures another person, causes substantial damage to property, or seriously threatens the safety of the workplace.

2. Theft of State property of a value greater than $300.

3. Illegal sale, use of possession of drugs on the job.

4. Conviction of a controlled dangerous substance offense by an employee in a designated sensitive classification.

5. Conviction of a felony.

6. Accepting for personal use any fee, gift, or other valuable thing in connection with or during the course of State employment if given to the employee by any person with the hope or expectation of receiving a favor or better treatment than that accorded to other persons.

7. Violation of the Fair Election Practices Act or using, threatening or attempting to use political influence or the influence of any State employee or officer in securing promotion, transfer, leave of absence, or increased pay.

8. Wantonly careless conduct or unwarrantable excessive force in the treatment or care of an individual who is a client, patient, prisoner, or any other individual who is in the care or custody of this State.

In addition to the eight “causes” listed above, there may be other situations where an employee, without any progressive discipline, would be terminated.  Examples of such situations include:  an employee has a chronic illness which prevents him/her from performing the essential functions of his job; negligence in the performance of duty; falsification of official records; or using leave contrary to law or policy.  The other main “causes” for disciplinary termination can be found in COMAR 17.04.05.03 and 17.04.05.04.  However, this list is not exhaustive and the appointing authority or designee may find it advantageous to offer the agency’s own more specific “cause” based on the circumstances.  Before deciding to terminated an employee for any reason, the appointing authority must investigate the matter, meet with the employee and consider mitigating circumstances.


If termination is deemed to be the most appropriate action, the appointing authority can only recommend such action to the Secretary of the Department of Health and Mental Hygiene, who must approve such termination before it becomes effective.  The Notice of Termination form (MS 507) (see Appendix C) includes a section for the signature of the Secretary.  This section on the form must be completed prior to giving the employee his Notice of Termination form.  Once a decision is made by the appointing authority or designee to recommend disciplinary termination to the Secretary, a Notice of Termination form must be completed. The (MS-507) should include that the employee is being terminated from his position in either the “skilled” or “professional” service and either “without prejudice” or “with prejudice”.  The effective date of the termination should be left blank until the form is signed by the Secretary.  Once the form is returned to the appointing authority with the Secretary’s signature, the effective date may be filled in and the form then given to the employee.  REMEMBER, the effective date cannot be more than 30 calendar days after the appointing authority gained knowledge of the misconduct or performance for which the employee is being terminated.


The Notice form should also contain the “causes” for the termination, which include the rules violated and the incidents of the violations with appropriate dates.  The appointing authority should also explain why termination was determined to be the appropriate discipline instead of a lesser form of discipline, and should state that management considered the employee’s record and mitigating circumstances.


Once the (MS-507) is completed by the appointing authority, it should be forwarded to the Employee Relations Unit for submittal to the Secretary of the Department of Health and Mental Hygiene.  After signature, the Employee Relations Unit will return the (MS-507) to the respective appointing authority to be hand-delivered to the employee who is being terminated.  The effective date of the termination and appeal rights should be filled in, and the employee should sign the (MS-507) form on the date received.  All appeals of terminations are made to Mr. Harold Young, III, Esq., Chief, Employee Relations Unit, 201 West Preston Street, Baltimore, MD 21201 (See Appendix E).

Termination on Probation

Annotated Code of Maryland State Personnel and Pensions §11-303 allows for the termination of employees who are on initial probation.  The appointing authority may terminate an employee at any time before the expiration of the probationary period, and for any reason, as long as the reason is not illegal or unconstitutional (no employee can be terminated on the bases of age; ancestry; color; creed; marital status; mental or physical disability; national origin; race; religious affiliation, belief, or opinion; or sex).


“Before terminating an employee who is on probation, the appointing authority shall give the employee a notice of termination at least 10 days before the effective date of the termination.”  This 10-day period must fall within the employee’s probationary period.  The employer must also give the employee his/her appeal rights, which are to file a written appeal within 15 days of receipt of the Notice of Termination on probation to Mr. Harold Young, III, Esq., Chief, Employee Relations Unit, 201 West Preston Street, Baltimore, Maryland 21201.  “A probationary employee may appeal a termination only on the grounds that the termination is illegal or unconstitutional.”  (See Appendix D Probationary Evaluation Form). 

Other Terminations:

Annotated Code of Maryland State Personnel and Pensions Article, §11-305 employees who are special appointments, management service employees, or executive service employees serve at the pleasure of the appointing authority, and may be terminated for any reason (not illegal or unconstitutional) solely at the discretion of the appointing authority.  These employees are “At Will” employees.  The notice to the employee of such a termination should include their appeal rights, which are to Mr. Harold Young, III, Esq., Chief Employee Relations Unit, 201 West Preston Street, Baltimore, Maryland 21201.  An appeal may only be based on the grounds that the termination action is either illegal or unconstitutional.

GRIEVANCES

The authority for the State Employees’ Grievance Procedure is established in the Annotated Code of Maryland, The State Personnel and Pensions Title 12 and Code of Maryland Regulation 17.04.06.  Therein a grievance is defined as “a dispute between an employee and the employee’s employer about the interpretation of an application to the employee of:  (i) a personnel policy or regulations adopted by the Secretary [of Budget and Management]; or (ii) any other policy or regulation over which management has control.”  A grievance does not include a dispute about any of the following:

(i) A pay grade or range for a class;

(ii) The amount or the effective date of a statewide pay increase;

(iii) The establishment of a class;

(iv) The assignment of a class to a service category;

(v) The establishment of classification standards; or

(vi) An oral reprimand or counseling.

Any employee in the State Personnel Management System, except temporary 

employees and contractual employees, may present a grievance in accordance with the provisions of the law and rules and may be represented at any stage of the grievance procedure by the person or persons of his/her choice.


The procedure for filing a grievance consists of the following steps:


Before initiating a grievance procedure, an employee shall present the matter orally to the employee’s supervisor for an informal discussion.  If the matter still cannot be resolved then the employee can official file the grievance.  Code of Maryland Regulations (COMAR) 17.04.06.02 states, “The parties to a grievance shall make every effort to resolve a grievance promptly and at the lowest possible level.”  It is incumbent on both the supervisor and the employee to work in good faith to resolve the matter.

  Step One: A grievant may initiate a grievance proceeding by filing a written grievance with the grievant’s appointing authority.  The grievant shall provide a copy of the grievance to the grievant’s supervisor when the grievance is filed.

     A grievance must be initiated by an employee within 20 days after:    (1) the occurrence of the alleged act that is the basis of the grievance, or  (2) the employee first knew of or reasonably should have known of the alleged act that is the basis of the grievance.  Within 10 days after receiving a grievance, the appointing authority shall hold a conference with the grievant and they shall attempt to resolve the grievance. - Within 10 days after the conference, the appointing authority shall issue a written decision to the grievant and may grant any appropriate remedy.

Appropriate remedies include, in general, “restoration of the rights, pay,

 status, or benefits that the grievant otherwise would have had if the contested policy, procedure, or regulations had been applied appropriately as determined by the final decision maker.”  At Step Two or Step Three of the grievance procedure, a decision maker may order back pay awards as allowed by law.


Step Two:  “Within 10 days after receiving a decision under  [Step One], a grievant or a grievant’s representative may appeal the decision in writing to the head of the grievant’s principal unit (Secretary of the Department of Health and Mental Hygiene) or designee (Chief, Employee Relations). An appeal shall include a copy of the decision being appealed, Within 10 days after receiving an appeal, the head of the principal unit or designee shall include a copy of the decision being appealed.   Within 10 days after the conference, the head of the principal unit or designee shall issue a written decision to the grievant and may grant appropriate remedy.

             Step Three:   “Within 10 days after receiving a decision under [Step Two], a grievant or a grievants’ representative may appeal the decision in writing to the Secretary [of the Department of Budget and Management]. An appeal shall include a copy of the decision being appealed and any prior decisions…. Within 30 days after an appeal is received, the Secretary or designee shall (i) review the grievance record; (ii) if the grievance is based on a position reclassification, order an audit of the position if it has not been audited within the last year; and (iii) take the action described [below]:

If the Secretary or designee does not concur with the decision of the unit [DHMH], the Secretary or designee shall attempt to resolve the grievance with a settlement that is binding on all parties.  If the grievance is not settled, the Secretary or designee shall refer the grievance(s) to the Office of Administrative Hearings….

The Office of Administrative Hearings shall dispose of the grievance or conduct a hearing on each grievance received from the Secretary in accordance with Title 10, Subtitle 12 of the State Government Article.  The Office is bound by any regulation, declaratory ruling, prior adjudication, or other settled, preexisting policy, to the same extent as the Department [of Budget and Management] is or would have been bound if it were hearing the case.  The employee has the burden of proof by a preponderance of the evidence.  Within 45 days after the close of the hearing record, the Office of Administrative Hearings shall issue a written decision to the parties and may grant any appropriate remedy….   The decision of the Office of Administrative hearings is the final administrative decision.”


Both parties shall endeavor to resolve a grievance at the lowest possible step.  If the grievance is based on a performance rating of satisfactory or better, the grievant may appeal to Step One and Two of the procedure only.  The decision at Step Two of the procedure is final.  If the grievant’s appointing authority is also the head of the principal unit, the grievant shall appeal the Step One decision directly to Step Three of the procedure.  If the basis of the grievance is an action taken by the head of the principal unit or by the Department [of Budget and Management], the parties may agree to proceed to Step Two or Step Three as appropriate.  If the grievant is an applicant and is not selected for a position, the grievant may be made only on the grounds that the decision was unconstitutional or illegal.  The appeal may only be made to the appointing authority.  The appointing authority’s decision is final (see Annotated Code of Maryland, State Personnel and Pensions § 7-210).


The Department of Budget and Management provides an official form entitled “Appeal and Grievance Form” (DBM/ERD1 – See Appendix E) that must be used for the filing and processing of a grievance.  These forms may be obtained from the agency’s personnel office.  The individual responsible for administering the grievance procedure at each step shall furnish a record of each written grievance and its disposition to the employee.


The failure of management to respond to a grievance appeal within the time limits established by rule and law constitutes a denial, which the employee may appeal.  Failure of the employee to appeal a decision within the time limits established by rule and law, or to appear at a scheduled conference or hearing, constitutes acceptance.  The employee’s failure to move his grievance through the process in a timely fashion can result in the dismissal of his grievance.  It is important for management representatives to maintain an accurate log of appeals.  By mutual agreement, both parties may waive time limits.  The employee shall assure that an appeal is presented in writing, and shall forward the original written appeal, signed by the employee, to the next step.


An employee may be represented by an attorney or other designated representatives.  A grievant or employee designated as a grievance procedure representative shall not suffer any loss of pay for investigating, processing or testifying during any step of the grievance procedure or during an appeal.  Where a subpoena for a hearing has not been presented, a supervisor may approve or disapprove the absence of the employee from his workstation for the above, based upon the needs of the agency.  Time must be allowed, but it should be appropriately scheduled, with a log showing the reason for the absence, the expected duration of the absence, and the time the employee returned to duty.  Salary includes overtime and shift differential payments.  Attendance at a hearing is considered work-time and each agency shall assure that an employee who is required to attend a grievance hearing or an appeal hearing receives compensation.


An employee may not leave his post of duty to engage in grievance handling, without permission from his designated supervisor.  Each agency shall pay travel expenses, according to the State of Maryland Standard Travel Regulations, incurred by its employees in connection with attendance at hearings.

THE SUPERVISOR


It is important for every management representative to make sure that the conditions of employment guaranteed by law and Department of Budget and Management rules and regulations* are carried out fairly and honestly at all time.  Every action that a supervisor takes establishes a precedent, either good or bad, right or wrong.  Yet, it remains the hope and expectation of the Department of Health and Mental Hygiene that each of its management representatives will take the correct action at all times.  *(In the following pages, any mention of rules and regulations includes agency rules, departmental rules, policy memoranda, etc.)

In order for each management representative to be properly equipped to take correct action, the following information is offered to give each supervisor the benefit of the experience of a large number of supervisors in dealing with employee grievances.  Many supervisors will recognize, in the situations outlined, experiences, which they, themselves, have encountered.  If, by utilizing the experience of other, we can avoid making mistakes, our jobs will be made that much easier and more effective.  This is intended as a guideline to be used, with common sense and good judgment, in the handling of employee problems.

The Supervisor Knows, Helps and Guides

The Supervisor must outline the employee’s job.  The supervisor must provide each employee with a written position description MS-22 outlining essential job functions during the first 90 days of the employee’s probation.  It is the supervisor who must either show the employee how to do his job or arrange for a job demonstration.  He/she is also responsible for evaluating the employee’s performance.  At all times a good supervisor remembers the needs of his employees, and does his best to fulfill those needs.  He/she acts as their spokesman and advocate with management.  He/she knows employee moods and what causes them.  The supervisor provides constructive leadership to the employees in his area of responsibility in order to guide their work along constructive lines.

Understanding the Employee


Lack of understanding between a supervisor and his employees is the greatest single cause of grievances.  In most cases these grievances are unnecessary and never should have arisen in the first place.


To avoid this lack of communication, a capable supervisor will keep his/her employees informed at all times and remain alert to their legitimate needs.  In order to do this, he/she must get to know their employees.


The supervisor must know and be able to analyze employee abilities and capabilities.  The employee may have had experiences with other employers.  The supervisor should recognize that each employee has individual needs and desires.


The supervisor should know employee problems, analyze them, and be of genuine assistance in finding solutions, all in a friendly and constructive manner.

The Management Representative

The most important relationship in any organization is that of the employee and his immediate supervisor.  In many cases, the supervisor is the only member of the Department management with whom the average employee has any direct contact.  In the eyes of many employees, the supervisor is the management; therefore, the actions of the supervisor represent the actions of the Department management.  The importance of this cannot be overemphasized; nothing should in any way impair or dilute the relationship.

Learning the Rules


Each supervisor should become thoroughly familiar with all Personnel law, rules, and regulations applicable in his department, maintaining a thorough, active, working knowledge of all of the provisions of the rules and regulations, which he is to apply.  The supervisor should know what the rules say and mean, and know how to apply them fairly to the employees.  If there are questions with regard to the meaning or application of any rule, a supervisor should not hesitate to seek consultation with someone (probably his or her own supervisor or personnel officer) who can provide the needed answers.

Prerequisites for Grievance Handling

Sound management techniques, including knowledge of your employees and the rules under which your section operates, are a prerequisite to any handling of employee grievances, constituting the foundation of the grievance handling procedure.  Failure to establish this foundation makes the task of handling an employee grievance much more difficult and frequently ineffective.

LOOK AT THE OTHER SIDE
The Employee’s Representative Can Help

The employee representative can be an effective link between the employee and his supervisor; whether he becomes a link or a barrier depends, to a large degree, on the understanding the supervisor has of the goals, position, and purpose of the employee representative.  It should be remembered that the employee representative is an experienced professional in the field of employer-employee relations.


Proceed on the bases and assumption that the employee representative is skilled and sincere.  If, by his actions in the later phases of a grievance, he proves that he is not skilled or not sincere, then it will be he who has made the mistake.


No management representative should ever commit the error of assuming or stating that an employee representative was not sincere in processing a grievance.  Likewise, it is essential that all management representatives be utterly sincere and honest in all of their dealings with the employee representative.

The Supervisor’s Attitude

Normally, the attitude of the management representative is reflected in the attitude of the employee representative.  For example, if a supervisor constantly expresses suspicion and distrust of the employee representative, the employee representative will, in turn, express suspicion and distrust of the supervisor.


This does not mean that a supervisor must accept as truth everything that an employee representative has to say.  However, it does mean that the supervisor must avoid discrediting the employee representative through any expression of disbelief.  Basically, the supervisor’s attitude should be “My orders are to see that the rules and regulations are lived up to fairly, honestly and impartially.  You have submitted a grievance, let’s look into the matter carefully to see what the facts are and ascertain, what if anything should be done.”

GRIEVANCE HANDLING


When an employee and/or the employee representative presents a grievance, the appointing authority must do the following:

1. Listen attentively and unemotionally as the grievance is presented

2. Find out, from the employee or the employee representative, the section of the rules and regulations that the employee alleges to have been breached.

3. Question the employee in order to develop a full set of facts.

4. Develop additional facts and verify assertions made by the employee or his/her representative.

5. Keep adequate records to show that he/she has thoroughly investigated the grievance.

6. Apply sound decision-making principles.

There are a number of useful techniques which can make the job of following the

 above points more easier and effective.  Since it is advisable that each supervisor proceeds in a perfectly natural manner, it is recommended that he/she always keep these techniques in mind. 

I – Listen Attentively

Bear in mind that the appointing authority or designee must not only listen carefully.  Many times the answer to the grievance will become perfectly apparent if the individual presenting the grievance is given full opportunity to state all of the facts and arguments for the case.


The manner in which a grievance is received is important, for the way an employee is treated when he first comes in to make a complaint may have a lot to do with the ease or difficulty encountered in resolving the problem.


When you receive a grievance, allow the individual a proper hearing.  Give him/her your undivided attention.  Remain calm.  Let the employee tell the full grievance without interruption.


An emotionally involved individual may not be able to relate a grievance accurately.  If necessary, ask him/her to repeat the pertinent parts of the grievance.  To emphasize the fact that you are taking a complaint seriously, make a few notes while the complainant is speaking.  Then, be sure that you fully understand the complaint before proceeding, paraphrase what the employee or their representative has presented to you.


At this point in the procedure, it is important for the appointing authority or designee to avoid making any statements, or taking any position on the grievance.  After the employee or their representative has completed the presentation of the grievance, the appointing authority or designee should ask questions like these:


“Is that the complete picture as far as this grievance is concerned?”






OR


“What else is there that I should know about this grievance?” 


The appointing authority or designee should then restate the grievance in his own words, asking the employee representative to confirm whether or not the restatement is basically correct.  This is most important.  By doing this, the appointing authority can ensure that the employee representative and the supervisor have the same understanding of what the alleged grievance actually is.

II – Go to the Rules

Request the employee representative to identify that section of Personnel law, rules or regulations that have allegedly been violated, breached or misinterpreted.  Some questions can be answered by a careful analysis of the employee or his/her representative’s response; if the employee representative points to a specific paragraph in the rules and/or regulations which accurately covers the alleged grievance, the proven facts in the case should automatically suggest the answer to the grievance.


On the other hand, if the employee or his/her representative generalizes in order to support the grievance, and is unable to find a specific provision that clearly covers the case, extreme caution should be taken in each of the succeeding steps, for the case is probably a marginal one that may or may not require corrective action.


If the employee representative relies on that provision of rules and regulations which gives the employee grievance rights on a number of things, it is probably that the employee representative is groping for justification for his grievance.  If the employee or the representative goes to the Memorandum of Understanding (MOU), then the problem or issue may not be resolved in the grievance process.


In requesting the employee representative to state the specific section of the rules alleged to have been violated, it is well to rely on questions rather than statements.  This will serve to crystallize the issues.  In asking questions, be sure to ask them in a manner that requires more than a “yes” or “no” answer.  Use questions such as:  “Why do you think that is so?”, or “How do you think that this would apply?”, or “In what way would this section be applicable?”


If this questioning technique is carried out properly, the employee or his/her representative will sometimes reach the conclusion that no case exists.  On the other hand, if a real grievance is involved, this technique will give the appointing authority or designee a part of the information he needs to reach a correct solution.

III – Fact-Finding

In a clear-cut case, it is the facts that decide the grievance.  In a case that is not clear-cut, the facts are also important for they give the appointing authority or designee the information needed to reach a correct conclusion.  Again, a full set of facts can be effectively developed by using the questioning technique.


Remember, only the facts, and all the facts, suggest the correct answer.


It is important that, whenever possible, the questions are asked in a manner requiring more than a “yes” or “no” answer, in order to develop a full set of facts and get the full, complete and accurate story.


Equally important are questions, which can be answered by observation on the part of the supervisor, or other people.  In asking questions that require observations on a given situation, be sure to ask questions that cannot simply be answered by “yes” or “no”.


Frequently, at the outset, the employee or their representative will present a selected set of facts designed to bolster the grievance and to prove the points for a settlement of the grievance in favor of the employee.  In order to develop a full and impartial set of facts, a few questions can be asked at this point—who?, what?, when?, why?, where? and how?


It is undesirable to solicit opinions from various people on a specific subject.  A technical opinion from a technically unqualified person not only has no value at all, but also can be extremely dangerous.  A personal opinion on a non-technical matter is also of little value.  Your decision must be based on facts, not on opinions.

IV – Develop Facts and Verify Assertions

The supervisor must check with his own source of information and records to develop a complete set of facts and evidence pertinent to the grievance.

V – Record All Information

Ask questions relating to information already contained in records of production or employment, or any other record normally maintained by the Department.  These are of basic importance.  Also document your inquiry, who you talked to, what questions were asked, and what answers were given.

VI – Decision-Making

After these five preliminary steps are completed, the supervisor is in a position to make a sound decision.  At no time during the first steps covered here should the supervisor take any position on the grievance, present any arguments, or in any other way give an indication as to his/her decision.  The first steps constitute a fact and information gathering process which make possible a sound and effective decision.


Keep this in mind at all times:  The purpose of the grievance handling procedure is to reach agreement or understanding on both sides.  To be satisfactory, the decision must be a fair, honest, and impartial application of the rules and regulations.  Do not make a hasty or on-the-spot decision.  Remember there is always time to consider the facts.

If the language of the rules, regulation or policy gives a clear answer to the grievance, quote and repeat it as many times as necessary to impress the point.


In addition to quoting the rules, regulations or policies emphasize the common sense of the situation to convince all those concerned that your decision is right and responsible.


In a clear-cut case, the facts themselves decide the grievance; a clear statement of them is essential.


If other cases have been resolved on the same basis as yours, quote them.


When you have made your decision, express it in writing.


Once you have made your sound decision – STICK TO IT.

Before you reached your decision, you made a careful study, investigation, and analysis of the case.  You sought the advice and help of others in the management group whenever you were in doubt.  As a result, you know your position is sound. You will command the respect of the employees, the employee representative, and the management group only as long as you stick to your decision.

OTHER POINTS TO CONSIDER

1. The employee or his/her representative has the burden proof.  When an employee representative presents a grievance, he is asking the supervisor to do one of two things:  to take a specific action, or change a specific action already taken.  He/she is the one who is asking for some sort of action; he/she has the burden of proof.  You should make him state what was wrong, and then ask him to prove it.  In fact, per COMAR and the Annotated Code of Maryland, State Personnel and Pension the grievant is required to provide management with the above information.

2. Support and advocate the management position.  Remember that you are a member of the management team.  Your decisions should be consistent with established policies and practices.
3. When consultation is necessary, obtain it.  If you observe a situation which may cause grievances and which you cannot prevent, bring it to the attention of someone who can do something about it.
4. Keep the discussion on point.  Discussion should be restricted to the basic facts surrounding the grievance.  Don’t allow the discussion to stray into unrelated matters.
5. Keep the discussion moving.  The discussion should proceed at a speed that assures an early settlement at the same time that it permits proper and thorough consideration of all of the factors involved.  Also, the pace should be one that you are comfortable with.  Which is to say, a pace where you can get full understanding of the facts.
6. Be serious and sincere.  A supervisor should recognize that a grievance is a serious matter to the employee.  If you attempt to block or misrepresent anything about the grievance, you are apt to be setting a trap for yourself.  Likewise, if you try to make a joke out of a grievance, you will probably offend the grievant, causing more problems.
7. Check the experience of others and the precedent established by similar cases.  Much time and effort can be saved if each supervisor utilizes the experience of others who have had a similar grievance.  Records should be maintained of all grievances, and they should be cross-indexed so that the settlement on any specific type of case can be easily found.  Your 
Administration’s personnel office and the Department’s Office of Employee Relations Unit will be a valuable source of information and guidance.
8. Give the employee and/or representative a chance to retreat from his original position.  In restating the rule, regulation or policy that governs in this situation, the common sense involved, the facts in the case, and the precedent which proves your point, pick out those points which the employee and/or the employee’s representative did not originally present or which were not originally given to the employee representative by the employee as the factors in your decision.  This allows the employee representative to assume he would have reached the same decision if he had those facts at the beginning.  Let the representative or the grievant save face.  It is important to the employee representative that the employees believe he/she has been aggressive in presenting their case to the management.  Your future relations with the employee representative will be improved if you help him in this regard.
9. Reversed decisions.  Occasionally your decision will be changed when the grievance is appealed through the grievance procedure.  If it is reversed, be sure you realize that there was a reason for it.  It could be one of the following:
A. Additional facts were developed that were not available to you.

B. You failed in collecting or weighing your facts.

C. The need to change a previously established policy became apparent just when your case was appealed to the 2nd Step.

D. Even rightful decisions might not be based on sufficient evidence to convince an Administrative Law Judge.  If you reverse a decision given by a supervisor at a lower level, you should let the supervisor know your reasoning.  Also, you should discuss the reversal before you inform the grievant of your decision

            SETTLED GRIEVANCES


There are precedents on both sides of many issues.  In grievance handling, it is important that all of the precedents be reviewed and that the precedent which supports the proper conclusion be quoted authoritatively.


Before a grievance is filed, the experienced employee or employee representative will have checked established precedent to sustain their position.  Unless the supervisor thoroughly checks the experience of others as represented in precedents already established, he/she will create additional and unnecessary work.  At the same time, the supervisor’s settlement could set a precedent which is different from that already established.


The settlement process is prescribed by the Annotated Code of Maryland.  Even if neither side has an interest in settling the case, it must go to the Department of Budget and Management (DBM) before the case goes to OAH.  DBM is a neutral party that listens to both sides in an informal setting, in an attempt to resolve the dispute.  There is no requirement that the case be settled at DBM.  Additionally, DBM cannot force either side to attempt a settlement offer.


The ER office will contact the employee’s supervisor, prior to the settlement conference, to determine if management is interested in settling and if so, what offer they are willing to make.  The ERO calling the supervisor does not automatically mean you need to settle the case.  It is simply an attempt to receive the immediate supervisor’s input into any settlement.


Any settlement agreed upon, will be done with management’s full knowledge and approval.

NON-DISCIPLINARY METHODS


In an effort to prevent or reduce employee conduct problems managers and supervisors should utilize the following non-disciplinary methods and available services.

New employee Orientation, Probationary Period, Counseling, Employee Assistance Program, State Medical Advisor, Performance Appraisals


This section provides a brief description of how and under what circumstances these administrative tools should be employed.

Employee Orientation


Since employees represent a substantial investment to the Department, the supervisor should ensure that the new employee begins his/her employment properly.  Therefore, it is essential that the supervisor personally provide the new employee with the basic framework necessary to begin his/her new job.  This includes an orientation to the job, the agency, and the specific work unit.  The orientation period is the ideal time for the supervisor to develop positive attitudes in the new employee.


When greeting the new employee, it is important that the supervisor make the employee feel at ease and let them know the supervisor is interested in them as an individual.  If good communications are established from the beginning, it may reduce difficulty in the future.


When the new employee arrives on the job, the supervisor should greet him/her and discuss the various aspects of the job, the work unit, and the organization in general.  The supervisor should tell the employee what is expected of them in the job, how the job relates to his work unit and to the organization as a whole.  The agency organizational structure, chain of command, and the agency’s purpose should be discussed.  The new employee should be apprised of what promotional opportunities exist within the unit and agency and how he/she can pursue those opportunities.


The employee should be advised of the standards of performance that are expected of him/her.  The employee should be advised of their employment status.  He/She should be provided with a copy of the position description form (MS-22) for his position when they start.  If the employee is hired for a permanent position and is on a probationary period, he/she should be so advised.  The new hire is to be made aware of the fact that their work performance will be observed and evaluated carefully.  The job description should be reviewed so that the employee understands what is expected.  The supervisor should inquire throughout the discussion if the employee understands what is being said and if there are questions.


It is essential that the rules of conduct be carefully explained to the employee such as when the employee is to start work, quitting time, break time, lunch time, reporting of absence due to illness, procedures for requesting annual leave and other applicable rules of conduct.  Some conditions of employment may have been the subject of a collective bargaining agreement, and the new employee should be made aware of those conditions.  If copies of rules, regulations, policies, or directives which impact the employee are available, they should be provided and an acknowledgement of receipt should be obtained.


The employee should be shown around and introduced to the employees and other supervisors in the unit.   The employee should be advised that they can discuss any problem regarding the job with his/her supervisor and that the supervisors are available to provide advice and direction in performing their duties.


The supervisor should keep abreast of how the employee is doing and take the necessary measures to correct any problems, which may develop.

Probationary Period

At the time the employee is hired, it is necessary that he/she be advised as to their employment status and whether or not they are subject to a probationary period.  The length and process of evaluation should be explained to the employee and any questions should be resolved immediately.


The probationary period is a trial period in which the employee is expected to prove to management that he is a satisfactory worker and will be an asset to the organization.  The probationary period is critical to management since management must evaluate the employee for permanent status.  Failure on the part of management’s supervisors to carefully evaluate the employee’s performance can result in an unsatisfactory employee becoming a permanent status employee and a liability to the organization.   The importance of the probationary period cannot be underestimated.


Probationary periods are for specific periods of time and the supervisor should be acquainted with the administrative regulations governing these periods.  Probationary employees of the Department are governed by Title 7, Subtitle 4 of the State Personnel and Pensions Article of the Annotated Code of Maryland, and the Department of Budget and Management, Office of Personnel Services and Benefits rules and regulations.  §7-402 provides that new employees, of the Skilled and Professional, shall serve a probationary period of six months.  Probationary periods can also be extended for three months for employees in Salary Grades 1 through 6 and six months for Salary Grades 7 and above, at the sole discretion of the Appointing Authority, provided that the request for extension is received by the Office of Personnel Services and Benefits prior to the completion date of the original 6 month probationary period.  New employees terminated on probation are to be given ten (10) calendar days notice.  An appointing authority may suspend a probationary employee with pay between the date of notice and the effective date of the termination.  The ten (10) day notice period must be included within the probationary period.  In cases of removal on probation or a promotional employee, a 10-calendar day notice must be provided and included within the probationary period.  For further details or removal ondemotion of probation employees, consult § 11-303 and §11-304 of the State Personnel and Pensions Article of the Annotated Code of Maryland.


The required forms for evaluating, extending, or terminating a probationary employee should be obtained from the agency personnel office.  The supervisor must remember that any adverse action regarding the employee must be processed through the agency Appointing Authority and personnel office so that it may be approved by the Office of Personnel Services and Benefits prior to the completion date of the probationary period or the employee will obtain permanent status.  Certain approval signatures are necessary for any extension or termination action to occur.  Therefore, the supervisor should check with his/her agency personnel office as to the signatures needed and on any time limits the particular agency might impose on probationary evaluations to ensure that the appropriate administrative forms are filed with the Office Of Personnel Services & Benefits within the appropriate timeframes.


In evaluating the employee during his probationary period, it is essential that the employee’s performance be evaluated fairly and objectively.  Annotated Code of Maryland, State Personnel and Pensions §7-404 (b) mandates that supervisors periodically confer with the employee about the employee’s performance and improvements that are necessary to satisfactorily complete probation.  It is necessary that the tasks assigned to the employee are consistent in terms of scope and complexity with the classification level for which the employee has been selected.  Supervisors are expected to observe and follow up on the employee’s work performance.  If the employee’s work is not satisfactory, the supervisor should talk to the employee and attempt to identify the problem.  Correction and training during the early stages of the employee’s tenure are important.  If allowed to go uncorrected, it may turn into a bad habit and can result in more serious action being taken to correct it.  Some employees are not suited to a particular job and will not work out; the sooner both management and the employee discover this, the better.  Some employees may be incapable of performing the work; others may simply be disgruntled or misfit employees who will not conform to normal employee conduct patterns.


Annotated Code of Maryland, State Personnel and Pensions §7-404 (c), supervisors must provide an employee on probation with a written evaluation at the end of the employee’s first 90 days of probation.  If the employee is having difficulties, the supervisor should try to discover the source of the problem and discuss it with the employee.  If a supervisor is dissatisfied with the quality of an employee’s work or his/her behavior, the supervisor should tell the employee and give them an opportunity to correct it.  This can be done either verbally or in written form depending on the severity of the offense and how often it has occurred.  If the employee’s work performance still does not improve, he should be given a written counseling, which describes the problem and provides specific recommendations for improvement.  Further, the employee should be warned that failure to correct his work performance will result in extension on probation or termination.


In some cases, an employee’s probation may be nearing an end and he is still not performing up to par, yet the supervisor feels the employee may work out if he corrects his behavior.  Therefore, an extension of probation may be in order.  If the employee is extended, he/she may still be terminated if their work does not improve.  Annotated Code of Maryland, State Personnel and Pensions, § 7-404, requires that employees extended on probation may be evaluated at the end of the employee’s initial probation period and the mid-point of the extension period.


After the supervisor has attempted oral and written efforts to correct the employee’s behavior and no improvement is shown, termination on probation action should be initiated.  If termination is initiated after the first 90 days, a 90day written evaluation must be included with the request to terminate.  The supervisor must recommend such action to the Appointing Authority for approval and processing.  Termination on probation actions must be applied consistently.  Employees with similar work records should receive similar treatment with respect to extension or termination on probation.

Counseling

Counseling is consultation or discussion with a subordinate employee for the purpose of addressing a work performance or conduct problem which the supervisor does not deem to warrant immediate disciplinary action in consideration of such facts as the relative severity or nature of the problem and the employee’s prior work record.  It is basically instructive in nature and its primary objective is clarification and resolution of the problem.


In a counseling session, the supervisor should advise the employee of his concerns, including specific details regarding his observations of the problem whenever possible.  The supervisor’s working file notes can be very helpful in that regard, serving as an informal record of the employee’s work performance prior to the time that intervention was considered necessary.  It is important that the supervisor make the employee aware of the reason for his concern in terms of the actual effect of the employee’s behavior on the unit.  For instance, in the case of tardiness, what is the effect in terms of diminished service to the patients or clients, increased responsibilities for co-workers, declining staff morale, or the budgetary impact of necessitated overtime?


The employee should then be allowed to respond as to possible causative facts, both professional and personal, and the supervisor and employee should discuss possible solutions.  Depending on the nature of the cause, the strategy devised may include suggestions or temporary accommodations that can be made by the supervisor in an effort to assist the employee in facilitating improvement.  However, the supervisor should emphasize that on-the-job work performance is his main concern, and if it is unsatisfactory, it must be corrected.  If outside problems appear to be the source of the difficulty, the employee should be advised against letting them interfere.  The employee must be aware that, ultimately, he is the only one who can resolve his on-the-job problems.  Failure to improve could result in disciplinary action being taken in the future.  If personal or health related reasons appear to be the problem, the supervisor may wish to refer the employee for physical examination by the State Medical Director’s office per COMAR 17.04.03.16(B) or counseling through the Employee Assistance Program.  Finally, the supervisor should schedule a follow-up meeting for the purpose of determining whether the problem has been or will soon be corrected or whether further action is necessary.


As the supervisor possesses the greatest familiarity with his/her employee and the dynamics of the unit, the supervisor is in the best position to determine whether oral counseling will be sufficient or if the conference should be memorialized in writing and made a part of the official personnel file.  This is usually dependent upon the nature of the problem and the extent of the supervisor’s past efforts to address it.  If the supervisor decides not to document for the personnel file at this time, he should keep a record of the session in his working file so that the information may be retrieved, if necessary, for incorporation in future counseling sessions, disciplinary actions, or for use in case preparation.  This is especially important if the supervisor has responsibility for a large unit and a number of subordinate employees.  If the supervisor decides to document the counseling in a letter to the employee, it should be clearly identified as a “Letter of Counseling” and placed in the employee’s personnel file.  Letters of counseling are not grievable per Annotated Code of Maryland, State Personnel and Pensions §11-107, but the employee may submit a written response within 5 days after receipt of the counseling.

Employee Assistance Program


The State of Maryland has recognized that personal or health related problems can have an adverse effect on an employee’s work performance.  In response, it has established an Employee Assistance Program (EAP), which is administered by the Department of Budget and Management.  Employees represent a sizable investment in terms of money, time and training.  Therefore, it is much better to try to salvage someone with a personal problem than to simply take adverse action to remove him.


The EAP is a confidential assessment and referral service that is available to State employees who may be experiencing social, health or behavioral problems that are affecting their work performance (i.e., substance abuse, stress, emotional, family/marital, legal).  Its purpose is to assist in early identification, evaluation, and referral for treatment and/or counseling of employees.  The appropriate services are provided regionally. The services are paid for by utilizing the employee’s health benefits to pay for the service.


An employee may be referred to the EAP by his supervisor based on the supervisor’s observation of behavior in the workplace such as declining work performance or poor attendance.  Agency referrals are made by the personnel officer on the basis of the supervisor’s recommendations and policy review.  The employee should be clearly advised if he declines a referral and  work performance problems continue, he will be subject to progressive disciplinary action, possibly resulting in termination from State service.

Medical Examination


It is the responsibility of supervisor to be aware of the sick leave usage of their employees.  The Department of Health and Mental Hygiene periodically issues memoranda and guidelines for supervisors on monitoring the use of sick leave.  All supervisors should be aware of these guidelines and any other policies and regulations regarding sick leave.  The State, as an employer, has a right to know if any employee has a disability which would prevent him from the proper performance of his duties.  To aid in this evaluation process, the State of Maryland has a Medical Director who is responsible for medical evaluations of State employees.  Code of Maryland Regulation 17.04.03.16(B) allows an appointing authority to request that the Secretary of Budget and Management conduct an investigation for the purpose of determining the employee’s fitness for duty.  The examination is conducted by a medical facility that has been contracted by DBM.


The State Medical Director will examine the employee and provide a written evaluation of his/her physical condition.  This report will be of value to the supervisor in assessing the situation.  If the report indicates that the employee has no disability that prevents him from the proper performance of his duties, the employee should be counseled regarding his sick leave record.  He should be advised that his sick leave usage will have a bearing on his performance appraisal, promotional potential, and, if not improved, could result in termination.  Should the report indicate that the employee is unable to perform his duties, consideration will be given to finding reasonable accommodations that will allow the employee to perform the job, placing the employee in another job, initiating disability retirement, or removing him from State service.  Fitness for duty determinations can be complex, and the supervisor should consult with the agency personnel officer for specific guidance in this area.

Performance Appraisals

Performance appraisals of all employees are required at least at 6 month intervals based on the employee’s entry on duty date, per Annotated Code of Maryland, State Personnel and Pension Article §7-502.  Performance appraisals are a valuable management tool.  It is an opportunity for supervisors to officially recognize the conscientious and efficient worker.  It is also an opportunity to address the weaknesses of the less than satisfactory performer, with the expectation that the poor performance will improve.


Performance appraisals are required every 6 months; however, the evaluation of employee performance is a continuous process.  Supervisors should not wait until the end of the evaluation period, particularly with employees who are displaying undesirable habits, to discuss or recommend discipline of employees in this area.  The supervisor should clearly express any dissatisfaction with employee performance promptly during the evaluation period either in oral discussion or, if no improvement is shown, by recommending to the Appointing Authority that progressive disciplinary action be imposed.  If honest and ongoing feedback is provided to the employee throughout the evaluation period, the assignment of an unsatisfactory rating overall, or in a particular performance category, should not come as a surprise to the employee.


Employee performance is rated using forms developed by the Office of Personnel Services and Benefits of the Department of Budget and Management.  All supervisors must attend mandatory performance appraisal training, which includes instruction on how to write essential job functions and objective performance standards.  Supervisors should be careful that standards are applied equally and fairly in all cases and are quantifiable.  If an unsatisfactory appraisal is prepared in any category, the supervisor should be prepared to explain his reasoning and document the facts.  If an employee’s work performance is less than standard, and the supervisor fails to record the employee’s rating as such, he is simply avoiding the problem and doing a disservice to the employee, his/her co-workers and the unit in general.


The performance appraisal is largely the supervisor’s judgment, but should be supported by facts that are well documented.  The supervisor should discuss the basis for his ratings, in private, with the employee.  In the case of the less than standard employee, the supervisor should ensure that the reason for the rating is made clear to the employee and what steps should be taken to correct the problem.


The performance appraisal rating is an important document and may be used in disciplinary or grievance proceedings should the employee fail to improve.  Its proper and consistent use is, therefore, extremely important.


Employees’ performance is rated as outstanding, exceeds standards, meets standards, needs improvement or unsatisfactory.


At the time of the appraisal, the supervisor prepares a preliminary performance appraisal for each employee for whom he/she has primary direct responsibility.  At the same time, the supervisor distributes to the employee an Employee Self Assessment that the employee prepares.  In accordance with §7-503, the Self Assessment:

(1) Evaluates the employee’s performance,

(2) Indicates employee suggestions for ways that the employee and supervisor can enhance the employee’s contribution to the unit’s mission, goals and objectives, and

(3) Suggests training or other methods to promote the development of the employee’s career objectives in the unit.

The supervisor and employee will then meet to review and discuss the employee’s self-assessment and the supervisor’s preliminary appraisal.  The supervisor must give the employee reasonable advance notice of the meeting.  The employee must be given at least five (5) business days notice of the meeting.  According to §7-503(C)(3) of the State Personnel and Pensions Article, the purpose of the review and discussion is to:

(i) Promote agreement and understanding about the assessments of the employee and supervisor to aid the supervisor in determining the final ratings for the performance appraisal; and

(ii)1. Develop appropriate modifications to the employee’s position description, if needed;

2.  Establish specific written tasks and indicators, based on measurable and objective standards that can be evaluated on outcome, that the employee needs to accomplish during the next rating period in order to meet the overall objectives of the position; and

3.  Identify any area in which training is needed for the next rating period based on the employee’s strengths and weaknesses.

Following the review and discussion, the supervisor prepares a final performance appraisal that must be approved by the appointing authority and includes the following:

(i) The employee’s final performance ratings;

(ii) The specific tasks the employee is to achieve during the next rating period;

(iii) A list of modifications to the employee’s position description, if any; and

(iv) Any recommendations for training to enhance the employee’s skills.

The supervisor shall give a copy of the final performance appraisal to the employee, retain a copy of his records, and place a copy in the employee’s personnel file.  COMAR 17.04.05.03 provides for progressive disciplinary actions related to employee performance up to and including termination.  COMAR 17.04.05.03(G)(1) provides, in pertinent part, that if an employee is rated overall “needs improvement” by the supervisor on the end-of-year performance appraisal, the supervisor shall inform the employee that the employee has 180 days from issuance of the appraisal to improve to the level of “meets standards.”  Midway through the 180-day period, the employee and the employee’s supervisor shall meet to evaluate the employee’s progress toward meeting standards.  Failure to meet standards at the end of the 180-day period shall result in the employee’s termination.  When an employee has been given an overall rating of “unsatisfactory” on an annual performance appraisal, the employee’s supervisor shall inform the employee that the employee has 90 days from issuance of the rating to improve to the level of “meets standards.”  Approximately midway through the 90-day period, the employee and the employee’s supervisor shall meet to evaluate the employee’s progress toward meeting standards.  Failure to meet standards at the end of the 90-day period shall result in the employee’s termination.  Be advised that COMAR 17.04.05.03 (G)(4) provides that an employee may not receive an overall rating of unsatisfactory on an annual performance appraisal unless the employee was also given an overall unsatisfactory on the employee’s mid-year performance appraisal.

COLLECTIVE BARGAINING

DEFINITION
MOU -
 Memorandum of Understanding or “Agreement”

Alternative Dispute Resolution – Process by which if the employee or the union representatives believe management has violated the agreement, the employee with the union’s consent, may appeal.  This process is separate from the Grievance Process.


The agreements with the various unions are entered into by the State of Maryland and the various unions.  DHMH employees are represented by the American Federation of State, County and Municipal Employees (AFSCME), Maryland Professional Employees Council (MPEC), State Law Enforcement Officers Labor Alliance (SLEOLA), the International Brotherhood of Teamsters (Teamsters), and the Maryland Federation of Nurses and Health Professionals (Nurses).  Each organization has its own MOU, which governs rules in the workplace.  Each union represents a distinct segment of DHMH employees.

MANAGEMENT RIGHTS
The Employer retains the sole and exclusive authority for the management of its operations and may exercise all rights, powers, duties, authority and responsibilities conferred upon and invested to it by all laws, but not limited to, House Bill 179 to include:

Determine the mission budget, organization, numbers, types and grades of employees assigned, the work projects, tours of duty, methods, means and personnel by which its operations are to be conducted, technology needed, internal security practices and relocation of its facilities.  Specifically, Management shall retain the sole and exclusive rights to:


1)
Determine the mission, budget, organization, numbers, types and grades

of employees assigned, the work projects, tours of duty, methods, means and personnel by which its operations are to be conducted, technology needed, internal security practices and relocation of its facilities;

2)        Maintain and improve the efficiency and effectiveness of Governmental
operations;

3) Determine the services to be rendered, operation to be performed, and technology to be utilized;

4) Determine the overall methods, processes, means and classes of work or personnel by which governmental operations are to be conducted;

5) Hire, direct, supervise, and assign employees;

6) Promote, demote, discipline, discharge, retain, and layoff employees;

7) Terminate employment because of lack of funds, lack of work, under conditions where the employer determines continued work would be inefficient or non productive, or for other legitimate reasons;

8) Set the qualification of employees for appointment and promotion, and set standards of conduct;

9) Promulgate state or department rules, regulations, or procedures;

10) Provide a system of merit employment according to the standard of business efficiency; and

11) Take actions, not otherwise specified in this Article necessary to carry out the mission of the Employer.
UNION RIGHTS


The collective bargaining agreements grant the unions specific rights that are exclusive of that union.  There are some general privileges that are the same for all the unions.  These privileges are:

(1) Access:  Management agrees that local representatives, officers, and Union staff representatives shall have reasonable access to the premises of the Employer with prior notice and approval by management for the reason of administration of the agreements.  The unions agree to notify the management at least five (5) days in advance of a non-emergency, mass meeting.  Further, upon reasonable notice to and approval by the management, union representatives shall have access to the Employer’s premises for the purpose of membership recruitment.

(2) Stewards:  Management will recognize stewards designated by the Union who will be responsible for investigating and processing grievances and participating in any hearings or conferences related to the grievance.  The Union will notify the Employer in writing of the names of the designated stewards prior to them assuming any duties.  Stewards shall be allowed a reasonable amount of duty time without charge to pay or leave to administer the Agreement and otherwise represent employees.

(3) Union Activity During Working Hours:  Management shall grant time off with pay, consistent with operational needs of the Employer, including reasonable travel time when necessary, during work hours, the total of which on a daily basis will not exceed the employee’s normally scheduled workday, to attend grievance meetings, labor/management meetings, negotiating sessions regarding supplementation or amendment of the Agreement during its term, committee meetings and activities if such meetings or activities have been jointly established by the parties, or meetings called by virtue of the being Union representatives or stewards.

(4) Meeting Space:  Union representatives may request the use of state property to hold union meetings.  Upon prior notification, management will provide meeting space where feasible.  Such meetings will not interrupt state work and will not involve employees who are working.  Management shall make space available for Union representatives to have confidential discussions with employees on an as-needed basis subject to availability.

(5) Union Offices:  Where the Union is currently provided with office space, such space shall be maintained.  In locations where the Union does not have office space, Union representatives shall be permitted to have a lockable Union provided filing cabinet at the Employer’s premises.

(6) Routine Office Supplies:  Union representatives are authorized to make reasonable use of copiers, FAX machines, computers and other office equipment for representational purposes, provided such use does not interfere with official State business.  Union representatives shall request permission to use such equipment, approval for use will not be withheld unless such use interferes with official State business.

There are other Union Rights that are covered in the MOU, but these affect DHMH as a whole.  These rights may change with subsequent Agreements.  Should you have questions about provision in a MOU please contact the Employee Relations Unit.

CONCLUSION

The Employee Relations Unit of the Department of Health and Mental Hygiene has provided the guidelines to you.  We have tried to include in a “nutshell” all issues that a supervisor might face regarding grievances, disciplinary actions, and non-disciplinary actions.  However, if any questions arise on a day-to-day basis, employees and supervisors should contact their respective Personnel Offices for more specific, detailed answers to their questions.

Appendix D

SAMPLE LETTER – TERMINATION ON PROBATION

DATE

(At least 10 days prior to effective date)

Mr. John Employee

Employee Address

Dear Mr. Employee:


This is to advise you that you are hereby terminated on probation from your position with the Department of Health and Mental Hygiene effective date (must be at least 10 days notice to the employee).  The reason for your termination on probation is that you have been disciplined for violations of the Department’s AWOL policy and for chronic lateness.  This behavior is unacceptable and renders you unsuitable for a permanent position with the Department.


Should you wish to appeal this termination on probation, you may do so by written appeal within 15 days of your receipt of this letter to:





Mr. Harold Young, III, Esq.





Chief, Employee Relations Unit





Department of Health and Mental Hygiene





201 West Preston Street





Baltimore, Maryland 21201


Please be advised that in accordance with the provision of Title 11 of the State Personnel and Pensions Article of the Annotated Code of Maryland, your appeal is limited to the grounds that the termination is illegal or unconstitutional.  If your have any questions regarding this letter, please contact me at-the appointing authority’s telephone number.





Sincerely,






Appointing Authority






(or designated appointing authority)

cc:
Personnel Officer

NOTE:

Appointing Authority may suspend a probationary employee with pay 



between the date of the notice and the effective date of termination.
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